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Indigenous	Family	Violence	and	Family	Law	in	Canada	

INTRODUCTION 

Indigenous family violence is a mulOfaceted issue 
that intersects with Canadian family law, 
parOcularly in child and family services and the 
protecOon of Indigenous children and families. 
The legacy of colonial policies, including 
residenOal schools and systemic discriminaOon, 
has contributed to intergeneraOonal trauma, 
which exacerbates family violence within 
Indigenous communiOes. Canadian family law 
has expanded the definiOon of family violence to 
include various forms of abuse, and courts must 
consider its impact on children when 
determining their best interests. Specific legal 
measures have evolved to address the impact of 
intergeneraOonal trauma and to prioriOze culturally appropriate services for Indigenous families. 

CASE LAW, LEGAL STANDARDS AND LEGAL CONSIDERATIONS 

EXPANDED	DEFINITIONS	OF	FAMILY	VIOLENCE	

Canadian family law, including the Divorce Act and the Family Law Act, generally defines family violence 
broadly to include physical, sexual, psychological, and financial abuse, as well as coercive and controlling 
behaviour. Courts must consider the impact of family violence on children when determining their best 
interests.1 The integraOon of Indigenous perspecOves into Canadian family violence law is supported by 
recent legislaOve developments, parOcularly through the enactment of Bill C-92 (An Act respec6ng First 
Na6ons, Inuit and Mé6s children, youth and families).  

CULTURALLY	APPROPRIATE	SERVICES	AND	LEAST	DISRUPTIVE	MEASURES	

Canadian courts and tribunals are expected to emphasize the need for least disrupOve measures and 
culturally appropriate services to address the unique needs of Indigenous families and children affected 

1 Family Violence: Advoca1ng with Social Science Research (BC) 

ABOUT THIS BRIEF 

This brief addresses the legal consideraOons 
surrounding Indigenous family violence in 
Canadian family law, focusing on the role of 
intergeneraOonal trauma, the specific legal 
standards and consideraOons in place to 
address its impact on Indigenous families 
and children, and the recogniOon of 
intergeneraOonal trauma as a criOcal factor. 
It also discusses legislaOve and judicial 
measures aimed at miOgaOng the effects of 
family violence on Indigenous families. 

https://plus.lexis.com/api/document/collection/analytical-materials-lpa-ca/id/5W2K-81K1-JN14-G008-00000-00/?context=1537339
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by intergeneraOonal trauma, and to incorporate that emphasis into decisions and plans developed with 
respect to Indigenous families.2  

BILL	C-92:	AN	ACT	RESPECTING	FIRST	NATIONS,	INUIT	AND	MÉTIS	CHILDREN,	YOUTH	AND	
FAMILIES	(THE	“ACT”)	

The Act affirms Indigenous peoples' inherent right to exercise jurisdicOon over child and family services. 
It prioriOzes the best interests of Indigenous children, cultural conOnuity, and substanOve equality. The 
Act prohibits the apprehension of Indigenous children solely on socio-economic grounds and emphasizes 
the importance of reuniOng Indigenous children with their families and communiOes.3  

RECOGNITION	OF	INTERGENERATIONAL	TRAUMA 

Parliament has formally acknowledged the legacy of residenOal schools and the harmful effects of 
colonial policies, including intergeneraOonal trauma. This acknowledgment guides legislaOve acOons to 
address the impact of trauma on Indigenous families and children.4 

CASE	LAW	

The precedent cases, Napora v. Napora, M.J. No. 296, and Michif Child and Family Services v. S.A.S., M.J. 
No. 154, provide significant guidance on the impact of family violence on children, including Indigenous 
children, and the factors courts must consider when determining their best interests. Both cases 
emphasize assessing the nature, seriousness, and frequency of family violence, its direct or indirect 
impact on the child, and whether it has resulted in, or poses a risk of, physical, emoOonal, or 
psychological harm to the child. The perpetrator’s willingness and capacity to take measures to prevent 
further harm and enhance their ability to care for the child are also pivotal factors in this evaluaOon.  

MICHIF CHILD AND FAMILY SERVICES V. S.A.S., M.J. NO. 154 

In Michif Child and Family Services v. S.A.S.5, the court emphasized the determinants set out in SecOon 
10(3) of the Act for establishing the best interests of an Indigenous child. These determinants include 
the child’s cultural, linguisOc, religious, and spiritual upbringing, as well as the importance of 
preserving relaOonships with their family and Indigenous community. The court further recognized 
the necessity of considering the impact of family violence, including exposure to such violence and its 
repercussions on the child’s physical, emoOonal, and psychological well-being. 

2 First Na1ons Child & Family Caring Society of Canada v. Canada (Minister of Indigenous and Northern Affairs), [2019] C.H.R.D. No. 7, First 
Na1ons Child and Family Caring Society of Canada v. Canada (Minister of Indigenous and Northern Affairs), [2017] C.H.R.D. No. 14. 
3 Child Protec1on and Indigenous Children: Cons1tu1onal and Legal Challenges (ON), An Act respec1ng First Na1ons, Inuit and Mé1s 
children, youth and families, Preamble Preamble 
4 An Act respec1ng First Na1ons, Inuit and Mé1s children, youth and families, Preamble Preamble, First Na1ons Child & Family Caring 
Society of Canada v. Canada (Minister of Indigenous and Northern Affairs), [2020] C.H.R.D. No. 20. 
5 Michif Child and Family Services v. S.A.S., [2022] M.J. No. 154. 

https://plus.lexis.com/api/document/collection/cases-ca/id/5WGG-V2H1-F900-G1BY-00000-00/?context=1537339
https://plus.lexis.com/api/document/collection/cases-ca/id/5P21-7BB1-F4W2-64HW-00000-00/?context=1537339
https://plus.lexis.com/api/document/collection/cases-ca/id/5P21-7BB1-F4W2-64HW-00000-00/?context=1537339
https://plus.lexis.com/api/document/collection/analytical-materials-lpa-ca/id/61YG-50F1-JWXF-232F-00000-00/?context=1537339
https://plus.lexis.com/api/document/collection/legislation-ca/id/5YBS-X211-JWXF-23Y2-00000-00/?context=1537339
https://plus.lexis.com/api/document/collection/legislation-ca/id/5YBS-X211-JWXF-23Y2-00000-00/?context=1537339
https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2fcases-ca%2furn%3acontentItem%3a66D6-KM41-F4NT-X35K-00000-00&pdmfid=1537339&pdcontentcomponentid=281023&pdproductcontenttypeid=urn:pct:221&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
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The case was deciding an applicaOon for summary judgment, seeking a permanent order for the two-
year-old child, V.J.A.M-M. Despite the parents' asserOon that a trial was necessary to resolve genuine 
issues and that the child was no longer in need of protecOon, the court ruled against their opposiOon 
and granted the permanent order. The court's ulOmate determinaOon was that the child remained in 
need of protecOon and that a permanent order was in the child’s best interests. 

A criOcal element informing the court's judgment was the presence of family violence. As mandated 
by SecOon 35(4) of The Family Law Act, the court was required to assess the impact of family violence 
on the child's best interests by considering a range of factors. These mandatory consideraOons 
included the severity, nature, and frequency of the violence; the existence of a paUern of controlling 
and coercive behaviour; whether the child was exposed to the violence, either directly or indirectly; 
the emoOonal, physical, and psychological harm, or the risk of such harm, to the child; whether the 
violence compromises the safety of the child or other family members or insOls a sense of fear for 
safety; and whether the perpetrator has successfully implemented measures to prevent future 
violence and enhance their capacity for child care. The decision emphasizes that addressing family 
violence is a fundamental aspect of applying these statutory consideraOons to ensure the child's well-
being. 

NAPORA V. NAPORA [2024] M.J. NO. 296 

The case of Napora v. Napora6 underscores the importance of assessing family violence within the 
context of the best interests of the child. The proceedings primarily addressed allegaOons of family 
violence, including harassment and coercive control, and their subsequent impact on parenOng and 
decision-making authority. 

The court determined this case to be a clear example of family violence as defined under SecOon 2(1) 
of the Family Law Act. Specifically, the court found that Mr. Napora engaged in harassment and 
coercive control through near-constant text messaging, conduct explicitly included in the legislaOve 
definiOon of family violence. This behaviour caused Ms. Napora to feel unsafe and rendered 
meaningful consultaOon between the parOes unreasonable, further demonstraOng the negaOve 
impact of family violence on interpersonal relaOonships and parenOng. 

In its assessment, the court relied on Family EvaluaOon reports to determine the effects of this 
violence on the children and the parOes' parenOng capabiliOes. In accordance with SecOon 35(4) of 
the Family Law Act, the court considered the nature, seriousness, and frequency of the violence, as 
well as its impact on the children and the parents' ability to care for them. The decision to grant sole 
decision-making authority to Ms. Napora aligns with the principle that family violence compromises 
the safety and well-being of children and family members. 

6 Napora v. Napora, [2024] M.J. No. 296. 

https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2fcases-ca%2furn%3acontentItem%3a6DDG-GDX3-RRR1-M1W5-00000-00&pdmfid=1537339&pdcontentcomponentid=281023&pdproductcontenttypeid=urn:pct:221&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
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The legal precedents discussed above demonstrate that a thorough evaluaOon of the effects of family 
violence on children, parOcularly Indigenous children, is required. Judicial consideraOon must focus on 
the child's best interests, prioriOzing their physical, emoOonal, and psychological safety, while also 
ensuring the preservaOon of their cultural and familial connecOons. 

THE ROLE OF INTERGENERATIONAL TRAUMA 

IntergeneraOonal trauma, rooted in historical injusOces such as residenOal schools and systemic 
discriminaOon, is a crucial element in understanding family violence within Indigenous communiOes. The 
cumulaOve transmission of trauma across generaOons has played a significant role in perpetuaOng cycles 
of violence, socio-economic difficulOes, and mental health challenges. Parliament has recognized the 
harm inflicted by colonial policies and pracOces and has underscored the importance of addressing 
intergeneraOonal trauma within child and family services. AddiOonally, courts and tribunals have 
acknowledged the necessity of considering intergeneraOonal trauma when evaluaOng the best interests 
of Indigenous children, especially in cases pertaining to child apprehension and custody. 

The legacy of colonialism has profoundly affected family life in Indigenous communiOes. Historical 
policies, including residenOal schools and forced reseUlement, disrupted tradiOonal values, governance, 
and social systems. To effecOvely address family violence, we need a comprehensive approach that 
recognizes historical trauma and systemic inequaliOes while respecOng Indigenous governance and legal 
tradiOons. 

Colonial policies, including the Indian ResidenOal Schools system, were designed to assimilate Indigenous 
children into the dominant culture by forcibly removing them from their families and communiOes. This 
disconnecOon produced profound intergeneraOonal trauma, undermining tradiOonal family structures 
and cultural values. The Truth and ReconciliaOon Commission of Canada has recognized these policies as 
components of a broader strategy of cultural genocide, which has inflicted enduring wounds on 
Indigenous families and communiOes. The legacy of residenOal schools has contributed to social 
dysfuncOon, including higher rates of family violence, poverty, and systemic discriminaOon against 
Indigenous peoples. These issues have fostered condiOons that sustain cycles of violence and trauma 
within Indigenous communiOes.7 

RegreUably, the child protecOon system has exacerbated these issues, parOcularly for Indigenous 
families, who ooen face more severe consequences. Many children are taken from their homes and 

7 First Na1ons Child and Family Caring Society of Canada v. Canada (Minister of Indigenous and Northern Affairs), [2021] C.H.R.D. No. 41, 
First Na1ons Child and Family Caring Society of Canada v. Canada (Minister of Indian Affairs and Northern Development), [2016] C.H.R.D. 
No. 2, Onashowewin and the Promise of Aboriginal Diversionary Programs, (2018) 41:3 Man LJ 127 - 161. 
 

https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2fcases-ca%2furn%3acontentItem%3a65K6-5K11-JG02-S334-00000-00&pdmfid=1537339&pdcontentcomponentid=281172&pdproductcontenttypeid=urn:pct:222&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2fcases-ca%2furn%3acontentItem%3a5HYW-6YT1-JNJT-B4M0-00000-00&pdmfid=1537339&pdcontentcomponentid=281172&pdproductcontenttypeid=urn:pct:222&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2fcases-ca%2furn%3acontentItem%3a5HYW-6YT1-JNJT-B4M0-00000-00&pdmfid=1537339&pdcontentcomponentid=281172&pdproductcontenttypeid=urn:pct:222&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2fanalytical-materials-ca%2furn%3acontentItem%3a5WCR-TJJ1-F27X-61NX-00000-00&pdmfid=1537339&pdcontentcomponentid=281493&pdproductcontenttypeid=urn:pct:215&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
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placed in foster care or adopted, which can lead to the loss of cultural heritage and community Oes. This 
situaOon is seen as a conOnuaOon of the legacy of residenOal schools, with harm rooted in colonial 
policies. Evidence shows that Indigenous children adopted by non-Indigenous families are more likely to 
experience adverse outcomes, highlighOng the importance of culturally respecpul and sensiOve child and 
family services. TradiOonal caregiving strategies, which prioriOze keeping children within their extended 
families or communiOes, are generally viewed as more effecOve in preserving cultural idenOty and 
supporOng their well-being and healing. 

Addressing family violence in Indigenous communiOes requires confronOng historical and systemic 
issues. This entails acknowledging the harm caused by colonial policies and implemenOng systemic 
reforms to redress injusOces. Indigenous communiOes should be empowered to govern child and family 
services, as outlined in SecOon 24(1) of the Act. This clause emphasizes respecOng the laws of the 
Indigenous group with which the child is most connected, and considering the child's habitual residence, 
views, preferences, and those of their parents and caregivers. 

RespecOng Indigenous legal tradiOons and cultural pracOces is vital to addressing family violence. These 
tradiOons, which historically prohibited family and sexual violence, offer valuable insights for fostering 
healthier relaOonships. However, colonialism has eroded these values, contribuOng to the troubling 
normalizaOon of violence against Indigenous women and children. It's essenOal to acOvely reverse this 
trend through culturally respecpul intervenOons and support systems that genuinely resonate with 
Indigenous communiOes. 

Considering the points discussed, tackling family violence in Indigenous communiOes requires a holisOc 
strategy that includes understanding the historical context, reforming systems, and honouring 
Indigenous legal tradiOons and jurisdicOon. Emphasizing culturally sensiOve child and family support, 
empowering Indigenous self-governance, and addressing colonial legacies are crucial for Canada to make 
genuine progress towards healing and reconciliaOon with Indigenous peoples. 

LEGAL MEASURES TO ADDRESS THE IMPACTS OF INTERGENERATIONAL TRAUMA 

The legal framework in Canada recognizes the significant impact of family violence and intergeneraOonal 
trauma on Indigenous families and children and has implemented legislaOve and judicial measures to 
address these issues. However, further measures could be considered to enhance protecOon and 
support for Indigenous families. 

ACT	EMPHASIZES	INDIGENOUS	AUTHORITY	 

As discussed, the Act emphasizes Indigenous communiOes' authority over child and family services and 
sets naOonal standards to safeguard Indigenous children. It recognizes the legacy of residenOal schools 
and the intergeneraOonal trauma inflicted by colonial policies, and it stresses the importance of reuniOng 
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Indigenous children with their families and communiOes. AddiOonally, it underscores the need to 
support Indigenous women and girls in overcoming past disadvantages and addressing family violence.8 

Section	10(3) of the Act sets out specific factors for determining the best interests of an 
Indigenous child, including cultural, linguisOc, religious, and spiritual upbringing, as well as the 
importance of maintaining relaOonships with family and Indigenous communiOes. This 
underscores that various aspects of the child’s idenOty and heritage are integral to their 
development and well-being. These factors are essenOal to determining the child’s best interests, 
parOcularly in the context of child and family services. 

CULTURAL	UPBRINGING	CONSIDERED 

Cultural upbringing involves maintaining the child’s Oes to their Indigenous community, tradiOons, and 
pracOces. This includes access to cultural ceremonies, tradiOonal knowledge, and customs. LinguisOc 
upbringing focuses on preserving the child’s connecOon to their Indigenous language, a vital part of their 
cultural idenOty and conOnuity. Religious and spiritual upbringing entails exposing the child to their 
community's spiritual beliefs and pracOces, such as ceremonies, teachings, and rituals that are core to 
their cultural heritage. 

FAMILIAL	RELATIONSHIPS	ARE	CRITICAL	 

Familial relaOonships are also a criOcal factor in determining the best interests of an Indigenous child. 
SecOon 10(3) of the Act emphasizes the importance of the child’s relaOonships with their parents, care 
providers, and other family members who play significant roles in their lives. This includes prioriOzing 
placements that allow the child to maintain these relaOonships and connecOons to their family and 
Indigenous community. For example, SecOon 16 of the Act establishes a hierarchy of placement 
preferences, prioriOzing placement with the child’s parents, followed by other adult family members, 
and then members of the child’s Indigenous community, to preserve the child’s cultural and familial Oes. 

BEST	INTERESTS	OF	THE	CHILD	ARE	ASSESSED 

The Divorce Act, parOcularly SecOon 16, sets out explicit consideraOons of family violence when 
assessing the best interests of the child. It requires courts to evaluate the nature, severity, and 
recurrence of family violence, its effects on the child, and the measures the perpetrator has taken to 
prevent future violence. This framework ensures that parenOng arrangements are guided by the 
paramount importance of the child's safety and well-being. 

The best interests of the child is a paramount principle in Canadian and internaOonal law, as underscored 

8 An Act respec1ng First Na1ons, Inuit and Mé1s children, youth and families, SECTION 10 Best interests of Indigenous child, Assented to 
2019-06-21 An Act respec1ng First Na1ons, Inuit and Mé1s children, youth and families. 
 

https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2flegislation-ca%2furn%3acontentItem%3a5YBS-X211-JYYX-61D0-00000-00&pdmfid=1537339&pdcontentcomponentid=280901&pdproductcontenttypeid=urn:pct:229&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2fanalytical-materials-ca%2furn%3acontentItem%3a69DJ-SV71-F873-B01G-00000-00&pdmfid=1537339&pdcontentcomponentid=467830&pdproductcontenttypeid=urn:pct:218&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
https://plus.lexis.com/ca/document?pddocfullpath=%2fshared%2fdocument%2fanalytical-materials-ca%2furn%3acontentItem%3a69DJ-SV71-F873-B01G-00000-00&pdmfid=1537339&pdcontentcomponentid=467830&pdproductcontenttypeid=urn:pct:218&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=
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by judicial decisions such as Baker v. Canada (Minister of Ci6zenship and Immigra6on), [1999] S.C.J. No. 
39. This principle is parOcularly relevant in maUers concerning Indigenous children, where criOcal 
consideraOons include the preservaOon of cultural idenOty and the addressing of intergeneraOonal 
trauma.9 

CONCLUSION 

Addressing Indigenous family violence within family law presents a complex challenge deeply connected 
to the lasOng effects of intergeneraOonal trauma. Canadian family law has adapted to this issue by 
expanding the definiOon of family violence and requiring courts to consider its impact on children and 
caregivers. Legal frameworks that emphasize culturally appropriate services and prioriOze the best 
interests of Indigenous children are beginning to confront the systemic and historical causes of family 
violence through judicial and legislaOve efforts. 

Although notable progress has been achieved, further improvements are necessary. Moving forward, 
increased support for culturally sensiOve services and proacOve systemic change strategies are crucial to 
reducing family violence and promoOng the well-being of Indigenous families. This includes expanding 
culturally relevant services in line with internaOonal guidelines, addressing root problems such as 
poverty, substance abuse, and housing instability, and supporOng Indigenous parenOng and community 
healing. AddiOonally, enhancing screening protocols for family violence in legal processes will beUer 
idenOfy and address trauma and power dispariOes. By maintaining this focus on systemic and culturally 
informed reforms, Canadian family law can more effecOvely protect and empower Indigenous children 
and families impacted by violence and intergeneraOonal trauma. 

 

 

ABOUT	THE	AUTHOR	
Morgan Jackson is a family lawyer with professional experience handling family law maUers involving 
family violence within the context of Indigenous families. Her work is informed by both her legal pracOce 
and her MéOs idenOty, bringing an awareness of the unique challenges Indigenous families face in the 
legal system. 

9 First Na1ons Child and Family Caring Society of Canada v. Canada (A_orney General), [2016] 2 C.N.L.R. 270. 
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